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VEMORANDUM

McLaughlin, J. May 1, 2009
In October 2007, the plaintiff filed a conpl aint
stating that the Federal Air Marshal Service term nated him
because of his race in violation of Title VII, 42 U S.C. 8§ 2000e
et seq. (Count I), and 42 U.S.C § 1981 (Count 11). The Court
di sm ssed Count Il of the conplaint by Order dated March 6, 2008.
See Docket No. 22. On January 26, 2009, the plaintiff filed a
request for leave to anend his conplaint to reassert Count Il and
to add two additional clains: a claimof disability
di scrim nation under the Rehabilitation Act and the Anericans
with Disabilities Act (“ADA”); and a constitutional claimfor
viol ation of the due process clauses of the Fifth and Fourteenth
Amendnents. For the reasons herein stated, the plaintiff’s
notion is denied.
As the Court explained inits Oder of March 6, 2008,
42 U. S.C. 8§ 1981 does not apply to persons acting under col or of
federal law. Rather, Title VII is the exclusive renmedy for

federal enployees alleging race discrimnation in the workpl ace.



See Robinson v. Dalton, 107 F.3d 1018, 1020-21 (3d Cr. 1997);

see also Dotson v. Giesa, 398 F.3d 156, 162 (2d Cr. 2005)

(holding that 8 1981 does not apply to actions taken by federal
officials). Although the plaintiff argues that 8 1981 applies
because he is no |longer a federal enployee, for the purposes of
this action, it matters only that the all eged actions were taken
by the defendant pursuant to his authority given by federal, not
state, law. Section 1981 does not apply to such actions. The
plaintiff’s notion to reconsider dismssal of Count Il is

t her ef ore deni ed.

The plaintiff’s notion for | eave to anend is al so
denied. Generally, leave to anend a conplaint is to be “freely
gi ven when justice so requires.” Fed. R Cv. P. 15(a). A
request to anmend may be deni ed, however, when the noving party
has denonstrated undue del ay, bad faith, or dilatory notives;
when the amendnent woul d prejudice the other party; or when the

anmendnent woul d be futil e. Hll v. Gty of Scranton, 411 F. 3d

118, 134 (3d Cir. 2005). Futility nmeans that the anended
conplaint would fail to state a claimupon which relief could be
granted. Thus, futility is governed by the sanme standard of

| egal sufficiency as a Rule 12(b)(6) notion to dismss. Inre

Alpharma Inc. Sec. Litig., 372 F.3d 137, 153-54 (3d G r. 2004).

Amendnent to add the plaintiff’'s Rehabilitation Act/ADA

claimis unduly dilatory. Although the plaintiff alleges that he



has di scovered “new i nformation that supports his claim” the

all egations stated in his proposed anended conpl aint to support
his disability discrimnation claimare virtually identical to
those stated in support of his Title VII claimin his original
conplaint filed in October 2007. Conpare Conpl. Y 64 (Docket No.
1) with Prop. Am Conpl. 68, attached to Pl.’s Mt. (Docket No.
40). The plaintiff was not unaware of the possibility of filing
a disability discrimnation claim- he filed such a claimwth
the EEO in 2005. The plaintiff offers no explanation for his
failure to assert this claimin his original federal conplaint,
or for his assertion of such a claimat this stage.?

Allowing the plaintiff |leave to add his disability
discrimnation claimwould also be prejudicial to the defendant.
Granting the plaintiff’s notion would either force the defendant
to proceed without discovery related to the plaintiff’s all eged
disability, or it would force the Court to reopen discovery so
that the defendant could serve further discovery requests and
interrogatories on the plaintiff and/or retake the plaintiff’s

deposition. Because the plaintiff could have stated this claim

! The plaintiff stated at a tel ephone conference on January
12, 2009, that he wanted to amend his conpl aint based on a
Suprene Court case that “overturned the issue” relating to “the
count that was dism ssed earlier.” 1/12/09 Tr. at 5-6 (Docket
No. 39). The only count that the Court has dismssed is the
plaintiff’s 8§ 1981 claim The plaintiff has not, however, stated
a basis for the introduction of the other clains in his proposed
anended conplaint at this tine.
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in his original federal conplaint or anended his conpl ai nt
earlier to state such a claim forcing the defendant to engage in
addi tional discovery at this stage would be prejudicial.?

Amendnent to add the plaintiff’s proposed
constitutional claim on the other hand, is futile. Title VII
and the Rehabilitation Act are the exclusive avenues for
redressing clains of race and disability discrimnation in
federal enploynent. Robinson, 107 F.3d at 1020-21; Spence V.
Straw, 54 F.3d 196, 202-03 (3d Gr. 1995). To the extent that
the plaintiff seeks a separate nonstatutory renmedy for a deni al
of constitutional due process arising out of the defendant’s
decisions (1) to deny himparticipation in “various agency-w de
progranms,” (2) to fail to give hima “formal offer” for a
specific light duty position or to return himto light duty
status, and (3) to discharge him the Court cannot grant such a
remedy. See Prop. Am Conpl. 91 53, 70(f)-(9).

Al t hough federal courts have exercised jurisdiction to

hear nonstatutory constitutional clains under certain

2 The plaintiff also asks “that he be allowed to join each
Supervi sor and Manager in their official and individual
capacities.” Pl.’s Mdt. at 14. Although this request appears in
the portion of the plaintiff’s notion pertaining to his request
for reconsideration of his 8 1981 claim even if the Court
construes this request as pertaining to his Title VII claim the
Court wll not grant |eave to anend. The plaintiff has not
expl ai ned why these individuals were not included in his original
conplaint. The Court will deny |eave to add these defendants for
the sane reasons that it will deny leave to add the plaintiff’s
proposed Rehabilitation Act/ADA claim
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circunstances, they will not do so when a statutory schene

provi des adequate relief. See Schweiker v. Chilicky, 487 U S.

412, 420-23 (1988): Bush v. Lucas, 462 U.S. 367, 388-89 (1983).

The United States Court of Appeals for the Third Crcuit has
stated that the Cvil Service Reform Act of 1978 (“CSRA”)
provides “the full schene of renedies available” for
“constitutional violations arising out of the enploynent
relationship,” and that the CSRA thus prevents federal enpl oyees
frombringing constitutional clainms for “job-related wongs.”

Sarullo v. U S. Postal Service, 352 F.3d 789, 795-96 & n.5 (3d

Cr. 2003) (citing Mtchumv. Hurt, 73 F.3d 30, 35 (3d GCr.

1995)).3

Because the plaintiff’s nonstatutory constitutional
claimarises out of the enploynent relationship and pertains to
j ob-rel ated wongs, the Court cannot grant the plaintiff the
nonstatutory renmedy he seeks. Anmendnent to add the plaintiff’s

proposed constitutional claimis therefore futile.

An appropriate Order shall issue separately.

3 The Suprene Court has found nonstatutory constitutional
remedi es to be available only when the plaintiff is suing a
federal officer or enployee in her individual capacity. See
Bivens v. Six Unknown Naned Agents of Federal Bureau of
Nar cotics, 403 U. S. 388 (1971). The plaintiff does not allege
any individual actions taken by defendant Chertoff. However,
even if the plaintiff did allege such actions, the plaintiff’s
cl ai mwoul d be barred by the CSRA
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SHAWN B. McCULLERS ; ClVIL ACTI ON
V.
M CHAEL CHERTOFF, Secretary,

Depart ment of Honel and :
Security ; NO. 07-4187

ORDER

AND NOW this 1st day of May, 2009, upon consideration
of the Plaintiff’s Mdtion for Leave to Arend Hi s Conpl ai nt and
for Reconsideration of Count Il (Docket No. 40), and the
defendant’ s opposition thereto (Docket No. 51), and for the
reasons set forth in the nenorandum of | aw bearing today’ s date,

| T 1S HEREBY ORDERED that said notion is DEN ED
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




